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OIOEST: 

1. Whether c o n t r a c t o r  v i o l a t e s  r e g u l a t i o n s  
p r o h i b i t i n g  u s e  of f o r e i g n - b u i l t  d r e d g e s  
i n  t h e  U n i t e d  States  is a matter f o r  t h e  
iraritime A d m i n i s t r a t i o n ,  n o t  f o r  GAO. 

2 .  An a l l e g a t i o n  t h a t  a small b u s i n e s s  
c o n t r a c t o r  is u t i l i z i n g  a d r e a g e  owned by 
a l a r g e  b u s i n e s s  c o n t r a r y  to t h e  i n t e n t  of 
t h e  small b u s i n e s s  s e t - a s i d e  p r o c e d u r e s  
u n d e r  13 C.F,R.  S 21.2 ( 1 9 8 5 )  is a matter 
of  c o n t r a c t  a d m i n i s t r a t i o n  and  is t h e  
r e s p o n s i b i l i t y  o f  t h e  p r o c u r i n g  agency  
rather t h a n  GAO. 

Dunbar & S u l l i v a n  Dredg ing  Co. (Dunbar  & S u l l i v a n )  
protests t h e  award of a m a i n t e n a n c e  d r e d g i n g  c o n t r c l c t  to  
D i s s e n  6 J u h n  C o r p o r a t i o n  ( D i s s e n  & J u n n )  unde r  s o l i c i t a t i o n  
N o .  DACh49-85-B-0019 i s s u e d  by t h e  I iepar tment  o f  t h e  Army. 
The protester c o n t e n d s  t h a t  t h e  c o n t r a c t  s h o u l d  be termi- 
n a t e d  for  t w o  r e a s o n s :  ( 1 )  D i s s e n  61 J u h n  a l l e g e d l y  is 
v i o l a t i n g  t n e  p r o v i s i o n s  o f  46 U.S.C. s 292 (l982), whicn 
fo rb ids  t h e  u s e  of f o r e i g n - b u i l t  d r e d g e s  i n  t h e  U n i t e d  
S ta tes ;  and ( 2 )  t n e  awardee no  l o n g e r  q u a l i f i e s  u n a e r  13 
C.E.R. 4: 21.2 ( 1 9 8 4 )  a s  a "small b u s i n e s s "  f o r  t n e  p u r p o s e s  
of t h e  small b u s i n e s s  set-aside b e c a u s e  it is  u s i n g  equ ip -  
ment owned by a f o r e i g n  company t h a t  h a s  n o t  l a e t  t h e  
r e q u i r e m e n t s  o f  a "small b u s i n e s s . "  

We d i smis s  t h e  protest .  

The s o l i c i t a t i o n  i n v o l v e d  i n  t h e  d r e a g i n g  c o n t r a c t  
required t h e  c o n t r a c t o r  t o  f u r n i s h  a l l  p l a n t ,  labor ,  
material and equ ipmen t  n e c e s s a r y  t o  remove ana  d i s p o s e  of 
d r e d g e  mater ia l  from three  h a r b o r s .  T h e  p rocuremen t  was a 
1 0 0 - p e r c e n t  small b u s i n e s s  set-aside.  The protester  
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a l l e g e s  t h a t  D i s s e n  61 J u h n  is d r e d g i n g  a t  l eas t  o n e  h a r b o r  
w i t h  t h e  " P i t t s  C a r i l l o n , "  a d r e d g e  owned OY P i t t s  Engineer -  
i n g  C o n s t r u c t i o n ,  a d i v i s i o n  of B a n i s t e r  C o n t i n e n t a l  L t d . ,  
Markham, O n t a r i o ,  Canaaa ,  i n  v i o l a t i o n  o f  46 U.S.C. 292. 
S e c t i o n  292 p r o v i d e s  t h a t  a f o r e i g n - b u i l t  dredge s h a l l  n o t  
engage  i n  d r e d g i n g  i n  t h e  u n i t e d  S t a t e s ,  u n l e s s  documented 
as a v e s s e l  o f  t h e  U n i t e d  S t a t e s ,  unde r  p e n a l t y  o f  
f o r f e i t u r e .  

Conce rn ing  t h e  poss ib le  v i o l a t i o n  of 46 U.S.C. S 292, 
which  r e q u i r e s  f o r f e i t u r e  of t h e  v e s s e l ,  t h i s  is  a matter 
unde r  t h e  j u r i s d i c t i o n  o f  t h e  Maritime A d m i n i s t r a t i o n ,  which 
h a s  t h e  e n f o r c e m e n t  r e s p o n s i b i l i t y  unde r  t h e  law. Cove 
S h i p p i n g ,  I n c . ,  B-215864, O c t .  1 9 ,  1984, 84-2 C.P.D. 1 423. 

- 

Dunbar & S u l l i v a n  a l so  asserts t h a t  t h e  u s e  o f  t h e  
f o r e i g n  equ ipmen t  precludes D i s s e n  (ir J u h n  from mee t ing  t h e  
r e q u i r e m e n t  t h a t  a f i r m  must  d r e d g e  a minimum of 40 p e r c e n t  
of t h e  y a r d a g e  w i t h  i t s  own d r e d g i n g  equ ipmen t  or w i t h  
equ ipmen t  owned by a n o t h e r  small  d r e d g i n g  c o n c e r n  t o  q u a l i f y  
as a "small b u s i n e s s . "  

T h e  awardee took no e x c e p t i o n  t o  t h e  r e q u i r e m e n t s  i n  
i t s  b i d  a n a  was r e s p o n s i v e .  T h e r e f o r e ,  t h e  protest  c o n s t i -  
t u t e s  a c n a l l e n g e  t o  D i s s e n  & J u h n ' s  p e r f o r m a n c e  of t h e  con- 
t r a c t .  W e  w i l l  n o t  r e v i e w  t h e s e  a l l e g a t i o n s  s i n c e  whe the r  
t h e  c o n t r a c t o r  a c t u a l l y  complies w i t h  t h e  terms of t h e  
c o n t r a c t  d u r i n g  p e r f o r m a n c e  i s  a matter of c o n t r a c t  aamin i s -  
t r a t i o n .  C o n t r a c t  a d m i n i s t r a t i o n  matters are  n o t  f o r  
r e s o l u t i o n  unde r  our B i d  Pro tes t  R e g u l a t i o n s ,  4 C.F.R. pa r t  
21 ( 1 9 8 5 ) ,  which are r e s e r v e d  f o r  c o n s i a e r i n g  wne the r  a n  
award o r  p r o p o s e d  award of a c o n t r a c t  complies w i t h  s t a t u -  
t o r y ,  r e g u l a t o r y  and other l e g a l  r e q u i r e m e n t s  r a t h e r  t h a n  
f o r  c o n s i d e r i n g  postaward p e r f o r m a n c e  o r  a d m i n i s t r a t i v e  
matters. Ec l ip se  S y s t e m s ,  I n c . ,  S-216002,  Mar. 4 r  19b5, 
85-1 C.P.D.  q 267. A c o n t r a c t o r ' s  compl i ance  w i t h  t h e  ob l i -  
g a t i o n s  of: a c o n t r a c t  h a s  no  e f t s c t  o n  t h e  v a l i d i t y  of  t h e  
c o n t r a c t  award. 50 Comp. Gen. 6 9 7  ( 1 9 7 1 ) .  

The  p r o t e s t  is  d i s m i s s e d .  
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